
Federal Republic of Germany (ratification: 1961)

1. In the years up to 1983. the Cotmli t tee had examined tbe
compatibi1ity witb the Convention of the measures taken in app1ication
of the provisions on the duty of f itbfu1ness to the free democratic
basic order of public servants and applicants for emp10yment in the
public service. Subsequently. it deferred further cotmJent on thi

306



OBSERVATIONS CONCERNING RATIFIED CONVENTIONS C.l11

question, while it was being examined, first, under the
representations procedure provided for in article 24 of the ILO
Constitution and, then, by a Commission of Inquiry established by the
Governing Body under article 26 of the Constitution.

2. The report of the Commission of Inquiry was presented in
February 1987 (see 110 Official Bulletin, Vol. LXX, 1987, Series B,
Supplement 1). The Commission of Inquiry concluded that the measures
taken in respect of employment in the public service in application of
the duty of faithfulness to the free democratic basic order had in
various respects not remained within the limits of the restrietions
authorised by Article 1, paragraph 2, of Convention No. 111 on the
basis of the inherent requirements of particular jobs. It concluded
further that, as exemplified by the cases brought to its attention,
those measures did not fall within the exception provided for in
Article 4 of the Convention (concerning activities prejudicial to the
security of the State). The Commission of Inquiry recommended that
the existing measures in this matter be re-examined by the various
authorities in the Federal Republic of Germany, with due regard to the
conclusions stated by it, and that action be taken to ensure that only
such restrictions on employment in the public service were maintained
as corresponded to the inherent requirements of particular jobs within
the meaning of Article I, paragraph 2, of the Convention or could be
justified under the terms of Article 4. The Commission of Inquiry
recommended that, in such re-examination, account be taken of a number
of more specif ic considerations mentioned by it, and that detailed
information on all relevant developments be given in the annual
reports on the Convention to be presented under article 22 of the ILO
Constitution.

3. In a communication of 7 May 1987, in pursuance of article
29, paragraph 2, of the Constitution, the Government of the Federal
Republic of Germany informed the Director-General of the ILO of its
position with regard to the recommendations of the Commission of
Inquiry (see document GB.236/4/6). While reaffirming its desire to
support the ILO's procedures for the supervision of the application of
standards and to promote dialogue with the supervisory bodies, the
Government indicated its disagreement with tbe conclusions reached by
the Commission of Inquiry. It expressed agreement witb the minori ty
opinion of one member of the Commission, and referred more
particularly to the provisions of Article 5, paragraph 1, of the
International Covenant on Civil and Political Rights and to the
judgements of the European Court of Human Rights of August 1986 in the
Glasenapp and Kosiek cases. The Government indicated that it saw no
cause to depart from its previously stated legal position (namely,
that legislation and practice in the matter were in conformity with
the Convention), and that it did not intend to refer the questions at
issue to the International Court of Justice.

4. The Committee of Experts has taken note of the
above-mentioned documents, and of the further information and comments
provided by the Government of the Federal Republic in its report for
the period 1986-87. It has also noted the comments and documents
conmunicated by' the German Confederation of Trade Unions (DGB), the
World Federatio of Trade Unions, the World Federation of Teachers'
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Unions, and the International Federation of Free Teachers' Unions, and
the Government's observations on the comments of tbe DCB.

5. The principal developments in the matter may be summarised
as follows:
(a) The Government of the Federal Republic has maintained the

position stated in its communication of 7 May 1987, and has not
taken any steps with a view to modification of existing legal
provisions or practice. In a statement to the Committee on
Petitions of the Federal Diet da ted 14 July 1987, the Federal
Minister of the Interior reiterated that the Federal Government
did not accept the recomm ndations of the Commission of Inquiry;
he stated the view that those recommendations had no binding
force either in international law or in domestic law, but were
m rely non-mandatory recommendations. A similar position has
been adopted by the Governmen ts of various Länder, for example,
by the Government of Bavaria in a statement to the Bavarian Diet
of 15 June 1987 and by the Minister of the Interior of Lower
Saxony in a statement to the Diet of Lower Saxony of 11 December
1987.

(b) A number of new judgements have been given by the courts in the
Federal Republic. In adecision of 21 August 1987, the Oldenburg
Labour Court, in considering the application of the provisions on
the duty of faithfulness in a case concerning employment of a
salaried employee in the public service, observed that, in so far
as possible, national legislation and even the national
constitution should be interpreted in a manner which would ensure
respect of obligations under international law. After reviewing
the provisions of Convention No. 111 and the conclusions of the
Coamission of Inquiry, the court proceeded to an examination of
the facts in the light of the requirements of the particular job,
and ruled in f avour of the applican t. A contrary pos i tion has
been adopted by administrative courts in aseries of cases
concerning the employment of officials. In particular, in
judgements of 20 January 1987 and 15 September 1987, the Federal
Administrative Court observed that, under article 29 of the ILO
Constitution, areport of a Commission of Inquiry cannot
establish obligations under international law for the Federal
Republic of Germany, to be observed in the application and
interpretation of domestic law. The Court considered that
recommendations of a Commission of Inquiry could have no direct
effect on domestic law, but would merely have the consequence
that, if they were accepted by the government concerned, the
latter would have to introduce the requisite legislative or other
measures. While admitting that courts were bound to respect
international law requirements, if domestic law left room for
interpretation, the Federal Administrative Court ruled that there
was 00 such possibility in regard to the duty of faithfulness of
officials deriving from Article 33, paragraph 5, of the Basic
Law. In application of this view of the legal position, the
courts have ordered the dismissal of officials or upheld refusals
of appointment in aseries of cases, including cases which had
been taken into consideration by the Commission of Inquiry. They
have maintained astriet view of the requirements of the duty of
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faitbfulness. In particular tbey have declined to apply the test
required by Article 1, paragraph 2, of tbe Convention (as
indicated by the Connission of Inquiry in paragraph 585 of its
report), namely, tbat suitability for admission to or continued
employment in the public service should in each instance be
judged by reference to the functions of the specific post
concerned and the implications of the actual conduct of the
individual for his ability to assume and exercise those functions.

(c) A substantial number of other cases are still pending before the
courts.

(d) In its report, the Connission of Inquiry noted decision by the
Federal Labour Court in October 1986 that the authorities of
Baden-Württemberg must provide an opportunity for preparatory
training for teachers, even wben there were doubts as to an
applicant's faithfulness to the Constitution. While noting that,
with respect to Bavaria, the same issue remained to be ruled upon
by the Federal Labour Court, the Connission of Inquiry supposed
that this particular problem would secure a solution. The
Committee ofExperts notes from the Government I S report that the
Federal Labour Court decided in May 1987 to suspend its
consideration of the cases concerning Bavaria in order to obtain
a ruling from the Federal Constitutional Court on the
compatibility of the relevant Bavarian legislation with Article
12 of the Basic Law. As observed by the Connission of Inquiry,
this issue of access to the public service for the purpose of
training does not affect the broader question of employment in
the public service once training has been completed.
6. The Government observes in its report that decisions by and

proceedings be fore independent courts in the Federal Republic
abide by the legal provisions in force. It considers that there can
exist no violation of Convention No. 111 or other international law 0

long as the relevant constitutional and legislative provisions do no
violate the Convention, which even the majority of the Commis ion of
Inquiry did not claim to be the case. The Government also observes
that in a democratlc State ruled by law, the Government has no ans
of annulling or overriding the decisions of independent courts. It
refers in this connection to the arguments presented to the Commission
of Inquiry concerning the need for exhaus tion of domes tic remedies,
including recourse to the Federal Constitutional Court.

7. In the light of the preceding indications, the Committee of
Experts feels it appropriate to make the following comments:
(a) The Connittee notes that the Government did not accept the

reconmendations of the Connission of Inquiry. The ILO
Constitution does not make the results of an inquiry subject to
the consent of the State concerned. The Government' s posi tion
therefore does not affect the validity of the conelusions of tbe
COlllJlission of Inquiry. The ILO Constitution provides an
opportunity for an appeal to the International Court of Justlce
(whieh is then free to review any of the findings or
reconmendations), but the Government chose not to avail itself of
that possibility.

(b) Article 28 of the ILO Constitution empowers a Commission of
Inquiry to make reeommendations to eorrect any shortcomings whieh
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may have been found in the observance of a ratified Convention.
The reference here to "reeommendations" may be explained by the
fact that (as also reeognised by the Commission of Inquiry, in
paragraph 588 of its report) there are generally various ways in
whieh the situation can be brought into conformity with the
Convention eoncerned. In the present ease, for example, one Land
has abrogated the guide-lines which governed the implementation
of the relevant legislative provisions; other Länder amended
their eorresponding guide-lines and adapted' their practice
accordingly; and the Federal Government had at an earlier stage
sought to change the situation by presenting a bill to the
Federal Parliament. While, therefore, a Government retains
considerable freedorn in choosing the rneans of ensuring cornplianee
with a ratified Convention, that fact eannot diminish its
obligation, under article 19 of the ILO Constitution, to make the
provisions of the Convention effective.

(c) The Government's observations coneerning the relevance of Article
5, paragraph 1, of the International Covenant on Civil and
Political Rights, the significance of the judgements of the
European Court of Human Rights, and the exhaustion of loeal
remedies were fully examined by the Commission of lnquiry
(paragraphs 455 to 468, 506 to 509 and 524 to 526 of its
report). The Committee of Experts agrees with the conclusions of
the Commission of Inquiry on those matters. It would further
point out that Article 5, paragraph 1, of the Covenant provides
(inter alia) that nothing in that Covenant may be interpreted so
as to permit the limitation of the rights and freedorns recognised
in it "to a greater extent than is provided for in the present
Covenant." lt would therefore be in direct contradiction to the
terms of this provision to seek to. read the paragraph into ILO
Convention No. 111 with a view to limiting the provisions of that
Convention to a greater extent than is provided for in the
Convention itself.

(d) The Committee recognises that the Government eannot annul or
override the decisions rendered by the courts of the Federal
Republie. Nor is it the function of !LO supervisory bodies to
pronounee upon the merits of those decisions in ruling upon the
interpretation or effect of domestic law or on the effect in
domestic law of international standards. However, i tremains
necessary for the Committee to examine, in the light of the
decisions of the courts, whether nationallegislation and
practice are compatible with the Convention under consideration.

(e) Already in its observations of 1983, on the basis of information
concerning practice and a number of judicial decisions then
available, the Committee of Experts had considered that
Convention No. 111 was not fu11y ohserved, because persons were
exeluded from public employment on grounds which did not relate
to the inherent requirements of particular jobs, within the
meaning of Article 1, paragraph 2, of the Convention. The
Commission of Inquiry, on the basis of much more eomplete
information, reached the same conclusion with respeet to those
federal and Länder authorities which follow a strict approach in
applying the provisions on the duty of faithfulness. No measures
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have been taken by the authorities concerned to modify their
practice. and the courts have upheld the legality of that
practice in terms of the existing legislation. The Committee of
Experts would accordingly draw attention to the obligation
incumbent upon the Government. under Article 2 of the Convention.
to pursue anational policy to promote equality of opportunity
and treatment in respect of employment and occupation. with a
view to eliminating any discrimination (as defined in Article 1),
and, more particularly, to enact such legislation as may be
calculated to secure the acceptance and observance of that policy
(Article 3(b» and to repeal any statutory provisions and modify
any administrative instructions or practices which are
inconsistent with the said policy (Article 3(c». The Committee
of Experts recalls that, in paragraph 588 of its report, the
Commission of Inquiry reconunended that, if the requisi te changes
cou1d not be brought about by other means, appropriate
legislative action be taken.

(f) The Commit tee would observe that, while the duty of faithfulness
is considered to be one of the "traditional principles governing
service as officials" referred to in Article 33, paragraph 5, of
the Basic Law, the definition of that duty is laid down in
ordinary legislation and the conditions for its implementation
have been established by administrative guide-lines. As
developments in various parts of the Federal Republic show, a
variety of means may thus be availab1e to reso1ve the existing
difficulties.

(g) The Committee of Experts according1y hopes that the Government
will once more review the whole situation, in consultation with
the organisations representing the workers concerned, with due
regard to the provisions of the Convention and the considerations
set out in the report of the Commission of Inquiry, and that it
will adopt appropriate measures to overcome the existing
difficulties in the implementation of the Convention.



Federal Re ublic of German (ratification: 1961)

1. The Commi ttee has noted the informat ion provided by the
Government to the Conference Committee in 1988, in its report
presented in November 1988, and in a supp1ementary report communicated
in March 1989. It has also taken note of the discussion in the
Conference Committee in 1988 and of that Committee's conc1usions, in
which the Committee associated itself with the hope expressed by the
Committee of Experts that the Government wou1d review the situation in
consu1tation with workers' and emp10yers' organisations and wou1d
adopt appropriate measures to overcome the existing difficu1ties,
having due regard to the recommendat ions of the !LO Commission of
Inquiry, the comments of the supervisory bocHes and the dia10gue in
the Conference Committee. The Committee has also noted a
communication from the World Federat ion of Trade Unions concerning
certain proceedings before the Federal Administrative Court. During
the Committee's session, comments were received from the German
Confederat ion of Trade Unions, expressing concern at the posi t ion of
the federal Government. Matters mentioned in this communication will
be further considered by the Committee at its next session.

2. The Committee draws attention to the fo1lowing deve10pments:
(a) The Committee notes with interest from the Government's

report that, following a change of government in the Land of
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Schleswig-Holstein. the practice of systematic inquiry from the
authority for the protection of the Constitution in regard to a11
applicants for employment in the public service (Regelanfrage) was
abolished in July 1988.

(b) In its observations of 1988, the Committee had noted that
two cases concerning admission to the public service for the purpose
of preparatory service of teachers had been referred to the Federal
Constitutional Court by the Federal Labour Court. The Committee notes
that. fo11owing the wi thdrawal of the appeals to the Federal Labour
Court, these references have lapsed.

(c) The Committee notes that in a number of other cases
judgements have been rendered since its examination of the situation
in 1988. In its previous observations, the Committee had ooted a
judgement of the Oldenburg Labour Court of August 1987, in which,
fo11owiog a review of the provisions of Convent ion No. 111 and the
conclusions of the !LO Commission of Inquiry, the Court had ruled in
favour of an applicant for employment in the public service. However,
on appeal, that judgement was reversed by the Land Labour Court in
June 1988. A number of other courts, including the Federal
Administrati ve Court, have similarly ruled against the admission of
applicants for employment in the public service or for dismissal of
serving officials. In the various jUdgements available to the
Commi t tee, the courts have decl ined to apply the cri teria stated in
the report of the Commission of 1nquiry as governing the application
of Article 1, paragraph 2, of Convention No. 111 (in respect of the
inherent requirements of particular jobs). They have consistently
taken the view that neither the provisions of Convention No. 111 nor
the conclusions and recommendations of the 1LO Commission of 1nquiry
have direct binding force in the domestic law of the Federal Republic
of Germany; this point has also been stressed by the Government in
its report.

(d) The Committee notes that in October 1988 discussions
concerning the implementation of Convention No. 111 took place between
the federal authori t ies and representat i ves of the Confederat ion of
German Employers' Associations, the German Officials' Federation, the
German Salaried Employees' Union, the German Confederat ion of Trade
Unions, the German Postal Workers' Union and the Educational and
Scientific Workers' Union. The Government indicates .in its
supplementary report that these discussions revealed differences of
opinion among the organisations cooceroed with respect to the
compatibility with Convention No. 111 of the practice in the Federal
Republic regarding the duty of faithfulness in the public service. In
the light of those differences, the Government has once more set out
in detail, in the supplementary report. its arguments for considering
the existing law and practice in the matter to be in conformity with
the Convention and for not accepting the conclusions of the Commission
of Inquiry. The Government has stressed, in particular. its view that
the differentiation in the application of the provisions relating to
the duty of faithfulness according to the functions involved, whieh
had been recommended by the Commission of Inquiry, is not possible and
is not being seriously demanded by anyone in the Federal Republic.
The Government has also communicated adecision by the Petitions
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ColllDittee of the Federal Diet, adopting a pos 0

that of the federal Government.
3. Having regard to these developments, the

it appropriate to make the following comments:
(a) While the consultation of employers'

organisations on measures to ensure the observance of
is always desirable, and was indeed recommended by the lLO
bodies, the fact that such consultations may have revealed diff:e:~~~
of opinion does not absolve the Government from its obliga
artic.le 19 of the ILO Constitution and the provision of Con
No. 111, to make that Convention effective in law and practice.

(b) As tbe CODlllittee already noted in 1988, ILO supenr
bodies are not called upon to pronounce upon the merits 0

decisions of courts wi thin the Federal Republ ic in rul ing upo
interpretation or effect of domestic law or on the effect in dom s
law of international standards. However, it remains necessary for e
CoIlIDittee to examine, in the light of decisions of the courts, whether
national legislation and practice are compatible with the Convention.
The fact that the courts consider Convention No. 111 and the
conclusions of ILO supervisory bodies not to bave any dir ct binding
efrect in domestic law does not absolve the Government from its
obligation to make the provisions of the Convention effective. Under
the Convention, it is incumbent upon tbe Government to pursue a
nat ional poliey to promote equali ty of opportunity and treatment in
respect of employment and oceupation, ..,i tb a vie.., to elimina ing any
discrimination (Articl s 1 and 2) and, more particularly, to enaet
such legislation as may be calculated to secure the acceptance and
observance of that poliey (Artiele 3(b» and to repeal any statutory
provisions and modify any administrative instructions or practices
which are inconsistent with the said policy (Article 3(c».

(e) Tbe lLO Commission of Inquiry, after an exhausti ve
examination of the situation with respect to exclusions from public
service in application of the provisions on tbe duty of faithfulness,
indicated in ..,bat respects that situation was not compa ible ..,ith the
requirements of Convention No. lll, and formulated reeommendations on
measures to be taken to eliminate the existing diffieulties. The
CoIlIDission of Inquiry reeommended that, if the requisite ehanges eould
not be brought about by other means, appropriate legislative action
should be taken (paragraph 588 of its report).

(d) The Committee notes that the Government main ains the
position that the existing law and praetiee regarding the duty of
faithfulness in the public service are eonsistent with Convention
No. 111. It has taken note of the restatement of the Governrnent' s
arguments and oE i ts reasons for disagreeing ..,i th the eonelusions of
the Cottrnission of Inquiry. The Commi t tee of Experts reca11s that
artiele 29 of the ILO Const i tut ion empowers a government whieh does
not aeeept the reeommendations of a eommission of inquiry to refer the
matter to the International Court of Justice, in whieh case the Court
may affirm, vary or reverse any of the eommission's findings or
reeOlllDendation (Artiele 32). In the present case, the Governrnent
decided not to avail itself of this possibility.

4. Tbe Committee aeeordingly once more expresses the hope that
tbe Government will take the necessary measures to secure tbe
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observance of Convention No. 111 in regard to the matters examined in
the ILO inquiry. TIte Commission of Inquiry, in paragraph 586 of i ts
report, drew attention to certain policies, practices and decisions
already to be found in the Federal Republ ic of Germany which might
provide guidance to the requisite action.

[The Government is asked to report in detail for the period
ending 30 June 1989.]
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I. Equality of opportunity and treatment irrespective of political opinion 

1. Further to its previous comments, the Committee notes with satisfaction the 
following developments: 

(a) On 26 June 1990 the Land Government of Lower Saxony decided to revoke the 
decree against radicals and to discontinue systematic inquiry from the authority for 
the protection of the Constitution in regard to applicants for employment in the public 
service. It also decided to offer renewed opportunities of employment in the public 
service to persons who had previously been refused admission to such employment 
under the aforesaid provisions, to discontinue proceedings against officials or 
salaried employees in pursuance of those provisions that were still pending, and to 
offer reinstatement to persons against whom final court decisions of dismissal or 
demotion had already become effective. Following these measures, problems in the 
application of the Convention of the kind examined by the ILO Commission of Inquiry 
in its report of 1987 do not exist anymore or are in the course of being resolved in 
most of the Länder of the Federal Republic, namely: Berlin, Bremen, Hamburg, 
Hessen, Lower Saxony, North Rhine-Wesphalia, Saarland, Schleswig-Holstein. 

(b) In July 1990, the President of the Federal Republic granted a pardon to Herbert 
Bastian (an official in the Federal Postal Service who had appeared as a witness 
before the Commission of Inquiry and whose dismissal had subsequently been 
ordered by the Federal Administrative Court, principally on account of his exercise of 
an elective mandate as a town councillor on behalf of the German Communist Party), 
enabling him to resume service as from 1 August 1990. 

2. The Committee has also taken note with interest the judgements rendered by the 
Federal Labour Court on 28 September 1989 and 14 March 1990 in the cases of 
Heinrich-Udo Lammers and Thomas Weber. In the former case the Court held that 
the attempted termination of a contract of employment on account of the employee's 
political activities was not socially justified. In the latter, it held refusal of employment 
to be contrary to the constitutional guarantee of the right to equal access to the public 
service according to ability, qualifications and occupational performance. The Court 
distinguished between the duties incumbent upon officials and upon persons 



employed in the public service under a contract of employment and observed that, in 
considering the justification for exclusion from the public service on account of 
political activities of contractual employees, regard must be had to the duties to be 
discharged, the nature of the functions performed by the employing authority and the 
field of work in which the employee would be engaged. These judgements applied, in 
the case of persons employed in the public service on the basis of a labour contract, 
criteria corresponding to those stated by the Commission of Inquiry in its 
recommendations with regard to persons in the public service generally. 

3. The Committee notes that in cases concering officials, the administrative courts, in 
contrast to the labour courts, still do not differentiate in the application of provisions 
on the duty of faithfulness, according to the nature of the functions performed. The 
Committee notes that, in August 1990, the Federal Constitutional Court, following 
earlier decisions to like effect noted by the Commission of Inquiry in paragraph 456 of 
its report, declined to accept for hearing, on the ground of insufficient prospects of 
success, a complaint arising out of the dismissal of a lifetime official on account of 
political activities ordered by the administrative courts of Lower Saxony. 

4. The Committee would accordingly appreciate information on any measures which 
may be contemplated by the federal authorities and by the Länder of Baden-
Württemberg, Bavaria and Rhineland-Palatinate, in response to the 
recommendations of the Commission of Inqury, with a view to ensuring full 
compliance with the Convention. 

II. Effective remedies in cases of sex discrimination 

5. The Committee has noted the two judgements rendered by the Federal Labour 
Court on 14 May 1989 concerning compensation in cases of sex discrimination in 
respect of employment, the texts of which were communicated by the Government 
with its last report. Although in both cases there was found to have been unlawful 
discrimination, the Court held that, apart from recovery of any actual expenses 
incurred by the worker, compensation for immaterial damages might be awarded only 
where there was serious infringement of the worker's general rights as a human 
being. Accordingly, in one of the cases, no award of damages was made, whereas in 
the other the award was limited to one month's wages. It follows that in many cases 
of discrimination in employment on the ground of sex, the worker will not be able to 
obtain any compensation, and in others only nominal compensation may be 
obtainable. The Committee would, therefore, appreciate information on the further 
measures which it is proposed to take with a view to providing effective sanctions or 
remedies in cases of discrimination in employment on the ground of sex. 

6. The Committee is raising other points in a request directed to the Government. 
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The Committee notes the communications received in February 1991 and December 
1991 from the World Federation of Teachers' Union (FISE), concerning the 
application of the Convention. Copies of these communications were transmitted by 
the ILO to the Government in April 1991 and January 1992. The Committee notes 
that the Government has not yet replied. 

FISE alleges that personnel in the public service education system in the former 
German Democratic Republic are victims of the policy of professional bans which had 
been applied in the former Federal Republic of Germany. According to the 
information supplied by FISE, teachers have been arbitrarily dismissed from their 
teaching posts in violation of Convention No. 111. Personnel in the public service 
education system in the former German Democratic Republic are being required to 
complete questionnaires concerning, among other things, their past positions, past 
national decorations received, whether they had been reproached or suspected of 
having violated fundamental principles of humanity or of States' rights and whether 
they were willing to commit themselves to the fundamental liberal-democratic system 
of the Federal Republic of Germany and to defend its laws. Dismissals of such 
personnel may result from the nature or content of answers to the questionnaire or 
from a refusal to answer it. 

The Committee requests the Government to forward its observations on the 
questions raised by the FISE so that it can examine them at its next session. In this 
regard, it would be grateful if the Government would provide detailed information on 
the number of public service officials, including teachers, who have been dismissed 
from their posts following the reunification, the legal basis for their removal from 
service, the criteria applied in determining removal as well as the procedural 
protections applicable and followed, and the manner in which the information 
collected from the personnel questionnaires is reviewed and used to condition 
continuation of employment in the public service, including teaching. The Committee 
will examine the issues raised in the communications of FISE, along with the next 
report of the Government at its next session. 

The Committee also hopes that the next report will contain replies to the points which 
were raised in its observation and direct request of 1991. 
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Communications of FISE concerning discrimination on the ground of political opinion 

1. The Committee notes the information contained in the report of the Government for 
the period ending 30 June 1992. It has also given further consideration to the 
communications received in February 1991 and December 1991 from the World 
Federation of Teacher's Union (FISE) concerning the measures taken in regard to 
personnel in the public service education system in the former German Democratic 
Republic. The Committee notes that copies of the aforementioned communications 
had been sent to the Government to enable it to present comments thereon and that 
in its 1992 observation the Committee had requested the Government to provide 
detailed information on a number of points raised in the communications. 

2. The Committee recalls that in its communications FISE alleged that personnel in 
the public service education system in the former GDR, through application of the 
policy which had already been applied in the Federal Republic of Germany, had been 
arbitrarily dismissed from their teaching posts in violation of the Convention. 
Personnel in the public service education system in the former GDR were required to 
complete questionnaires concerning, among other things, their past positions, past 
national decorations received, whether they had been reproached or suspected of 
having violated fundamental principles of humanity or of States' rights and whether 
they were willing to commit themselves to the fundamental liberal-democratic system 
of the Federal Republic of Germany and to defend its laws. Dismissals of such 
personnel might result from the nature or content of answers to the questionnaire or 
from a refusal to answer it. 

3. The Committee notes from the documentation submitted by FISE supplying details 
on 11 individual cases that the officials in question were nine teachers who had been 
dismissed or had been given notices of dismissal from their positions pursuant to the 
German Reunification Treaty, Chapter XIX, Section III, Annex 1, paragraph 4 and 
paragraph 5 (in two cases) and two officials who had been refused appointment to 
teaching/administrative positions. The information further indicates that most, if not 
all, of the public officials had filled out questionnaires prior to their termination. There 
was no indication in the documentation that any of the individuals in question replied 
negatively to the inquiry on whether they would commit themselves to the 



fundamental liberal-democratic system of Germany and defend its laws. The reasons 
given for the dismissals, notices of dismissals and refusal to appoint were based on 
former membership and/or position in certain political parties or organizations 
including positions held as President of the Union of Teachers of the GDR, member 
of municipal council, school inspector and other more general reasons such as 
unsuitability to teach in a democratic society. In the two dismissals made pursuant to 
paragraph 5, one case was based on former employment with the Ministry for State 
Security and the other gave no reason in the letter of dismissal. 

4. Based on the aforementioned information, the Committee, in its 1992 observation, 
had requested the Government to provide detailed information on the number of 
public service officials, including teachers, who had been dismissed from their posts 
following reunification, the criteria applied in determining removal, as well as the 
procedural protections applicable and followed, and the manner in which the 
information collected from the personnel questionnaires was reviewed and used to 
condition continuation of employment in the public service, including teaching. 

5. The Government has replied that no figures are available on the number of 
workers who have been discharged from the public service in the new Länder. It 
denies any question of arbitrary dismissal of public servants of the former GDR citing 
the provisions of the German Reunification Treaty, Chapter XIX, Annex I, Topic A, 
Section III, No. 1, paragraphs 4 and 5, which provide special legal bases for the 
termination of work relationships in the public administration in the Acceded Area 
(former GDR). The Government states that the provisions of paragraphs 4 and 5 take 
account of the special situation at the time of radical change in the State, and are 
indispensable for the creation in the Acceded Area of a constitutional and effective 
administration. The Government states that paragraph 4 of the Treaty provides that 
regular termination of a work relationship in the public service is permissible, if: (1) 
the worker does not meet the requirements, owing to inadequate specialist 
qualification or personal unsuitability; or (2) the worker can no longer be employed, 
owing to lack of necessity; or (3) the former appointment is abolished without 
replacement or, if the appointment is combined, incorporated or seriously altered, it is 
no longer possible to offer the previous employment or similar employment. The 
Government states that paragraph 5 of the Treaty provides that extraordinary 
termination of a work relationship is permissible based on serious reasons which 
exist when the worker: (1) has violated the principles of humanity or of the rule of law, 
especially the human rights guaranteed in the International Covenant on Civil and 
Political Rights of 19 December 1966 or has violated the principles contained in the 
Universal Declaration of Human Rights of 10 December 1948; or (2) has worked for 
the former Ministry for State Security or the Department of National Security, and a 
continuation of the work relationship thereby appears unacceptable. The Government 
states that termination under paragraph 5 always implies that an individual 
investigation has been carried out and that normal recourse to law, to appeal against 
termination, is available to the person concerned. 

6. The Committee regrets that no figures are available on the number of workers who 
have been discharged from public service in the new Länder following reunification. 
The Committee has been informed that a number of individual communications 
alleging arbitrary dismissal on the basis of the Reunification Treaty have been 
received by the Office, but due to the individual nature of the complaints the 
Committee was not in a position to examine this information. The Committee also 



notes that the Government failed to provide the requested information on the criteria 
used to determine applicability of the provisions authorizing dismissal, the procedural 
protections available and the manner in which the information collected from the 
personnel questionnaires is reviewed and used to condition continuation of 
employment in the public service. In fact, no mention is made of the questionnaires in 
the Government's report. 

7. In order for the Committee to determine the precise effect of the provisions of 
paragraphs 4 and 5 in Annex I to the Reunification Treaty, it must draw attention to 
how these provisions are being applied in practice to condition employment in the 
public service and how this application relates to the requirements of the Convention. 
In Article 1, paragraph 1, of the Convention, the term discrimination includes any 
distinction, exclusion or preference made on the basis of specified grounds including 
political opinion, which has the effect of nullifying or impairing equality of opportunity 
or treatment in employment or occupation. With respect to the protection of 
discrimination on the ground of political opinion, the Committee has stated in 
paragraph 57 of its 1988 General Survey that "the Convention implies (protection) in 
respect of activities expressing or demonstrating opposition to the established 
political principles - since the protection of opinions which are neither expressed nor 
demonstrated would be pointless ... The protection of freedom of expression is aimed 
... at giving (an individual) an opportunity to seek to influence decisions in the 
political, economic and social life of his society". The Committee observes that to be 
meaningful the protection of political opinion must therefore extend to the collective 
participation in political parties and organizations. 

8. In determining whether there is discrimination under the Convention, account must 
be taken of Article 1, paragraph 2, concerning the inherent requirements of a 
particular job, and of Article 4 concerning measures regarding activities prejudicial to 
the security of the State. It does not appear to the Committee that issues concerning 
the security of the State are raised in the communications of FISE as they deal with 
employment in teaching and lower-level administrative positions, therefore the 
Committee finds it unnecessary to examine the matter in light of the requirements set 
out under Article 4. 

9. As regards the question of the inherent requirements of a particular job in relation 
to political opinion, the Committee in paragraph 126 of its 1988 General Survey 
stated that "although it may be admissible, in the case of certain higher posts which 
are directly concerned with implementing government policy, for the responsible 
authorities generally to bear in mind the political opinions of those concerned, the 
same is not true when conditions of a political nature are laid down for all kinds of 
public employment in general or for certain other professions: for example, when 
there is a provision that those concerned must make a formal declaration of loyalty 
and remain loyal to the political principles of the regime in power". 

10. With respect to the inherent requirements of teaching positions, the Committee 
observes that consideration of political opinion is justified only where the opinions are 
in conflict with the obligations normally attached to teaching duties such as objectivity 
and respect for the truth, or are in conflict with or prejudice the aims and principles 
professed by the schools to which the officers belong, such as in an institution for 
religious studies. In this regard, the Committee would draw the Government's 
attention to the findings of the 1987 Commission of Inquiry which considered the 



special situation of teachers in the Federal Republic of Germany and the requirement 
of loyalty oaths conditioning their employment, both because the majority of cases 
brought to the Commission's attention concerned that profession and because of the 
emphasis placed by the Government of Germany on the special responsibility of 
teachers to uphold the free democratic basic order and on the vulnerability of pupils 
to be influenced by teachers. The Commission noted that only exceptionally had 
teachers been excluded from employment on the ground that they had tried to 
indoctrinate pupils or had otherwise misconducted themselves in their service. The 
Commission found that there could be no justification to assume that, because a 
teacher was active in a particular party or organization, he would behave in a manner 
incompatible with his duties. The Commission concluded that, in most of the cases 
concerning teachers brought to its attention, the measures taken in application of the 
duty of faithfulness to the Constitution had not in various respects remained within the 
limits of the inherent job requirements exception provided in the Convention. 

11. The Committee observes from the information provided by FISE that the 
dismissals were based on the individual's former membership or position in certain 
political parties or organizations and not on any conduct falling within the scope of 
what should reasonably be considered as an inherent requirement of the profession 
of teaching. Teaching or administrative skills, competence or qualifications were not 
questioned in any of the cases. The Committee further observes that the broad bases 
for dismissal provided in paragraphs 4, in particular 4(1), and 5 of the Annex to the 
Reunification Treaty upon which the Government relies, would not appear to lay 
down sufficiently precise criteria to ensure that there is no discrimination on the 
ground of political opinion. 

12. The Committee hopes that the Government will re-examine its application of 
paragraphs 4 and 5 of Annex 1 to the Reunification Treaty and its use of the 
questionnaires, and that action will be taken to ensure that only such restrictions on 
employment in the public service in the new Länder are maintained as correspond to 
the inherent requirements of particular jobs within the meaning of Article 1, paragraph 
2, of the Convention or as can be justified under the terms of Article 4 of the 
Convention. In this respect the Committee invites the Government to refer to the 
considerations set out in the Recommendations of the 1987 Commission of Inquiry, 
paragraphs 585 to 593, based on their relevance and applicability to the recent 
measures taken in the public service in the new Länder following reunification. The 
Committee requests the Government to report on the measures contemplated or 
taken to ensure that employment in the public service in the new Länder will be 
based on the inherent requirements of the job, such as by laying down of guidelines 
or sufficiently precise and objective criteria. The Committee hopes that the 
Government will provide statistics or other available information regarding the number 
of public officials, including teachers, who have been dismissed from their posts in 
the new Länder following reunification, the criteria applied in determining removal, the 
procedural protections available and the manner in which the information in the 
questionnaires is reviewed and used to determine conditionality for employment in 
the public service. It also requests the Government to indicate the rights of appeal 
available for the decisions taken under paragraphs 4 and 5 of the Reunification 
Treaty. 

Follow-up to the recommendations of the 1987 Commission of Inquiry concerning 



equality of opportunity and treatment irrespective of political opinion 

13. The Committee notes that the operation of the above-mentioned paragraphs of 
the Reunification Treaty has been extended to the end of 1993. It understands that 
the relevant federal legislation establishing the duty of faithfulness to the Constitution 
has become applicable in the new Länder. Recalling its direct request of 1991, the 
Committee hopes that the Government will provide information on the measures 
taken with a view to ensuring equality of opportunity and treatment in accordance 
with the Convention in the new Länder, more particularly as regards: (a) employment 
in the public service in those regions; and (b) access of persons from those regions to 
the federal public service and to the public service of the previously existing Länder of 
the Federal Republic. 

14. In previous comments, the Committee had requested the Government to continue 
to supply information on any measures taken by the federal authorities and by the 
Länder of Baden Württemberg, Bavaria and Rhineland-Palatinate, in response to the 
recommendations of the 1987 Commission of Inquiry concerning the requirement of 
loyalty oaths conditioning employment in the public service of the Federal Republic of 
Germany. The Committee notes with interest from the Government's report that the 
systematic inquiries concerning the loyalty of applicants for positions in the public 
service have been abolished in Baden-Württemberg by a directive of the Ministry of 
the Interior dated 27 October 1990, in Bavaria by an announcement by the 
Government of the State and Land of Bavaria of 3 December 1991 and in the 
Rhineland-Palatinate by an administrative provision of the Ministry of the Interior of 
27 December 1990. As a result, the Government reports that no systematic inquiries 
concerning applicants have been made in Germany since 1 January 1992. The 
Committee requests the Government to provide copies of the above provisions and 
directives and to continue to supply information on the practical application of the 
recommendations of the Commission of Inquiry. 

Equality of opportunity and treatment on the ground of sex 

15. The Committee notes that a draft law to bring about the equal status of men and 
women is currently being prepared by the Federal Ministry for Women and Young 
Persons and that, according to the Government, it will further improve sanctions 
against discrimination on the ground of sex in appointment and promotion in 
employment. The Committee hopes its previous comments will be taken into 
consideration in the drafting of the new legislation and that the Government will 
supply a copy of the text upon its adoption. 

Equality of opportunity and treatment on grounds of race and national extraction 

16. The Committee requests the Government to provide information on the policies, 
programmes or other measures taken or pursued with a view to eliminating 
discrimination and promoting equality of opportunity and treatment of all persons in 
employment and occupation on grounds of race and national extraction, in regard to 
access to training, access to and security of employment and terms and conditions of 
employment. 

Requests 



The Government is asked to report in detail for the period ending 30 June 1993. 

Report date:30:06:1993 
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The Committee notes the information supplied in the Government's report and 
appended documentation in reply to its previous observation and direct request. 

Discrimination on the ground of political opinion 

Public officials from the former German Democratic Republic (GDR) 

1. The Committee recalls that the World Federation of Teachers' Unions (FISE) 
alleged that personnel in the public service education system in the former GDR had 
been arbitrarily dismissed from their teaching posts in violation of the Convention. 
From the documentation submitted by FISE detailing individual cases, it appeared 
that the officials in question had been dismissed or given notices of dismissal 
pursuant to the German Reunification Treaty, Chapter XIX, Section III, Annex I, 
paragraphs 4 or 5. The Committee further recalls that the Government had replied 
that these paragraphs established legal grounds for the dismissal of public servants 
of the former GDR. Paragraph 4 of the Treaty provides, inter alia, that ordinary 
termination of a work relationship in the public service is permissible if the worker 
does not meet the requirements, owing to inadequate specialist qualifications or 
personal unsuitability. Paragraph 5 provides that extraordinary termination of the 
work relationship is permissible based on serious reasons which exist when the 
worker: (1) has violated the principles of humanity or of the rule of law, especially the 
human rights guaranteed in the International Covenant on Civil and Political Rights or 
has violated the principles contained in the Universal Declaration of Human Rights; or 
(2) has been active for the former Ministry for State Security or the Department of 
National Security, and a continuation of the work relationship thereby appears 
unacceptable. 

2. The Committee had observed that the broad bases for dismissals provided in 
paragraphs 4, in particular 4(1), and 5(1) and (2) did not appear to lay down 
sufficiently precise criteria to ensure that there was no discrimination on the ground of 
political opinion. It also observed that the dismissals of the public servants in question 
appeared to be based on their former membership or position in certain political 
parties or organizations, and not on any conduct falling within the scope of what 
should reasonably be considered as an inherent requirement of the profession of 



teaching. The Committee accordingly had previously requested the Government to 
re-examine its application of paragraphs 4 and 5 of Annex 1 to the Reunification 
Treaty in order to ensure that only such restrictions on employment in the public 
service would be maintained as correspond to the inherent requirements of the job. It 
also requested the Government to provide statistics regarding the number of public 
officials, including teachers, who have been dismissed from their posts in the new 
Länder following reunification, the criteria applied, the procedural protections 
available and the rights of appeal. 

3. In its latest report, the Government denies that political opinion has played a role in 
the dismissal of teachers following reunification. According to the Government, 
teachers who were dismissed had proved themselves to be unsuitable for continued 
teaching because they actively contributed, in the former GDR, to supporting the 
unjust regime to the disadvantage of the children entrusted to them, and to the 
disadvantage of their parents, in a way that exceeded their duties as public servants 
(for example: schools were intended to indoctrinate students; teachers had the task 
of assuring the future military generation; the school management had to give its 
opinion on applications made by parents for travel; the school management formed 
part of the reporting apparatus of the Ministry of State Security; teachers had to 
obtain information from the students about the political attitudes of their parents). 

4. With respect to the application of paragraph 5 of Annex I to the Reunification 
Treaty, the Government emphasizes the extraordinary nature of the provision, and 
states that it may be implemented only for important reasons on the basis of proof in 
individual cases. As for the application of paragraph 4, the Government points out 
that the right of ordinary dismissal for, inter alia, deficient personal suitability, 
provided by this clause, ceased to have effect on 31 December 1993. According to 
the Government, prior "political incrimination" had been a reason for deeming a 
public official of the former GDR unsuitable under this section. In cases involving 
prior political incrimination, the Government considered that the more the person, by 
the assumption of certain functions, had identified himself with the unjust regime, the 
more incriminated he was, and the less reasonable it was for him to hold a position in 
the current administration. 

5. The Government describes the practical implementation of paragraph 4 with 
reference to the new Land of Thuringia, including the guidelines issued on indicators 
of personal unsuitability for service as a teacher. According to the Government, in 
every case of ordinary or extraordinary dismissal, verification of the personal 
suitability for further employment, or that it is unreasonable to continue the 
employment, is determined by a hearing of the person concerned. The Government 
reports that, in the Land of Thuringia, it had to verify the suitability of a total of 36,000 
teachers and educators from the former GDR after unification. Following several 
levels of hearings and personal interviews, 1,406 or 3.91 per cent were dismissed on 
account of personal unsuitability, under paragraph 4. 

6. The Government reports that persons who have been dismissed have the right to 
bring their cases before the labour courts, the German Constitutional Court and the 
European Court of Human Rights. The Government also reported to the United 
Nations Committee on Economic, Social and Cultural Rights (UN document 
E/C.12/1993/SR.36, 7 December 1993) that, of the teachers who had been 
dismissed in Thuringia, 1,222 had appealed and 184 had accepted their dismissal. Of 



the appeals, 583 had been settled amicably, 87 had been retained and the remaining 
736 cases were still pending. One hundred and forty individual cases concerning 
teachers and public servants have been accepted for consideration by the Federal 
Constitutional Court. 

7. The Committee notes the 31 December 1993 expiration date of the right to dismiss 
under paragraph 4 of Annex I to the Reunification Treaty. It also notes that the 
majority of dismissals of public servants from the former GDR, including teachers, 
had been based on that provision. The Committee must once again refer to its 
previous comments on the imprecise criteria of paragraphs 4 and 5. In addition, it 
observes that the indicators contained in the guidelines on how to apply the Treaty 
provisions in Thuringia also place an emphasis on the official's former position or 
organizational affiliations rather than on individual conduct. Thus, the Committee 
finds that use of the guidelines as criteria upon which to base dismissals would be 
insufficient to protect against discrimination based on political opinion. The 
Committee must stress the importance it places on objective judicial review available 
to the public officials. It hopes that such procedural protections will ensure that the 
dismissals which are affirmed in the public service are only those based on each 
individual's failure to meet the inherent requirements of the particular job, within the 
meaning of Article 1, paragraph 2, of the Convention. The Committee asks the 
Government to confirm that the right to dismiss under paragraph 4 has in fact lapsed, 
to confirm that the guidelines are no longer being used to determine suitability of 
teachers, to provide statistical information on the number of officials who have been 
dismissed in the new Länder other than Thuringia, and on the appeals filed against 
dismissals made under paragraph 4 of Annex I to the Reunification Treaty, and to 
supply copies of any court decisions or other rulings issued in such matters. 

8. With respect to the continued application of paragraph 5 of Annex I to the 
Reunification Treaty, the Committee hopes that the Government will ensure that 
discrimination in dismissals and employment criteria based on political opinion does 
not occur in violation of Article 1, paragraph 1, of the Convention. It further hopes that 
only such restrictions on employment in the public service in the new Länder are 
maintained, as correspond to the inherent requirements of the job, within the 
meaning of Article 1, paragraph 2, or as can be justified under the terms of Article 4 
of the Convention. The Committee requests the Government to keep it informed of 
any dismissals or refusals to hire based on the application of paragraph 5, in 
particular subsection 2, of any guidelines developed by the new Länder to implement 
the section, of the interpretation given to the provision concerning who has been 
active for the Minister of State Security, as well as of any court decisions in which the 
application of paragraph 5 has been challenged. 

9. Concerning the old Länder in the western part of the country, the Committee notes 
that section I.2.1.3 of the Bavarian Government's Announcement of 3 December 
1991 provides that no one is fit for public service who has violated the principles of 
humanity or rule of law, or who has been active for the Minister of State Security or 
the Office of National Security in the former GDR. The Committee notes the similarity 
of this provision to paragraph 5 of Annex I to the Reunification Treaty. It requests the 
Government to indicate the manner in which this provision is applied and the 
interpretation given to the phrase "who has been active for the Minister of State 
Security". It also requests the Government to indicate whether any other old Länder 



have adopted similar policies towards former GDR public officials and, if so, to 
provide the information requested above. 

10. The Committee also notes that section II.1 of the Bavarian Announcement of 3 
December 1991 provides that an applicant for public service must fill out the 
questionnaire in Appendix 2 and sign the declaration in Appendix 3. The Committee 
requests the Government to supply copies of the questionnaire and the declaration 
and the list of the most important extremist organizations or extremist-influenced 
organizations, and of the most important mass or social organizations, of the former 
GDR up to 1989-90, to which the Announcement refers. 

11. The Committee requests the Government to indicate any programmes of 
vocational training or retraining, or other measures to facilitate employment, which 
have been provided to those officials who have been dismissed from public service, 
as a result of the application of paragraphs 4 or 5 of the Annex to the Reunification 
Treaty, and the results of such programmes. 

Duty of faithfulness 

12. Recalling its previous comments concerning the follow-up to the 
recommendations of the 1987 Commission of Inquiry, the Committee notes that, 
while systematic inquiries concerning the loyalty of applicants for positions in the 
public service have been abolished in Baden-Württemberg and the Rhineland-
Palatinate, public officials are still required to sign the declaration of loyalty. The 
Committee therefore continues to ask the Government to supply copies of any 
directives issued by the Länder or federal Government on this topic, and to supply 
information on any cases in which a public official has been dismissed or denied 
employment based on breach of the duty of faithfulness. 

Equality irrespective of race and national extraction 

13. Noting the information on the provision of vocational guidance and training for 
foreigners, the Committee again requests the Government to provide information on 
the policies, programmes or other measures taken or contemplated with a view to 
eliminating discrimination and promoting equality of opportunity and treatment of all 
persons in employment and occupation irrespective of race, colour or national 
extraction. It would also welcome information on any measures taken to foster 
understanding and tolerance among the various ethnic groups of the population. 

Equality between men and women 

14. The Committee notes with interest the adoption, on 13 July 1993, of the Act on 
Uniformization and Flexibilization of the Legislation on Working Time (the Working 
Time Act), which provides for the promulgation of new regulations to replace the 
prohibition of, and the restriction on, the employment of women in various jobs and 
sectors, such as in the building industry and on vehicles. It hopes that the new 
regulations will fully apply the principle of equality of opportunity and treatment, and 
that any special measures of protection will be adopted after consultation with the 
representative employers' and workers' groups in accordance with Article 5 of the 
Convention. The Committee asks the Government to provide information on the 
contents of such regulations, and to supply copies once they are issued. 



15. The Committee notes with interest that commissioners for women's affairs have 
been appointed in all the highest federal administrations. It would be grateful if the 
Government would provide information on the duties and activities of these 
commissioners and an assessment of the impact of their work in relation to promoting 
the principle contained in the Convention. 

16. From the detailed information supplied by the Government, the Committee notes 
the efforts undertaken in the fields of education, training, occupation and employment 
to help broaden the spectrum of occupational choice for women workers in both the 
new and the old Länder. It also notes, however, that in spite of these efforts, the 
supply of training posts in undertakings lags behind demand, particularly for young 
women in the new Länder. The Committee requests the Government to continue to 
provide information, including statistical data comparable by Länder, if possible, on 
the various measures taken to promote equal opportunity for women in employment 
through vocational guidance, training and placement, and in particular on the various 
measures taken to assist young women in the new Länder to obtain training posts. 

17. Noting that several drafts of a law to achieve equality between men and women 
have been prepared, the Committee requests the Government to indicate whether 
this law has been adopted and, if so, to supply a copy of the text with its next report. 
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MluhLJ:y vi State Security; teeehen had to obtain lnIormation trom
the students about the political attitudes of thei! parents).

4. With respect ~v ~ht: ai11llil,;4\lL!Oll of paragraph' or Annex I to
the ReunHication Treaty, the Government emphasite the extl"aordinary
nature of thc provieiot'l, end state5 that J.t l'IGl UI: .LtUl'lttrnt!llLt.ld l..1JI1y

for important reuons on tl,e basis of proof in individual cases:. As
for tha appllcst:ion of par3sr.;l.ph I,. ~hc Covcrnmcnt p01nle out th~t the
right of crdinary dismissal for, inter alia, deficient personal
Rll1tAhil ity, prov;t.lt:'d by thh clliU~•• e.atied to have eff~ct 01 31
December 1993. According to the GI,)vernment, pdor "political
incrimination" had been a rea~on. fl'lr rlp.op.mine :\ p\.1bJ ~C' official of the
former CDR uns'.1itab1e \.Inder this section. In esses involving prior
poll tieal incriminatioll. the C'..o'·ernment coniiideted that the more thp.
person, by the assumption cf certain functl0 s, had identified hiluself
with the uJ"just regime. the more incriminated he WAS, and the 1ess
reasonable it was for hirn co hold a position in the current
administration.

5. The Go~ernrnent describes the practica1 implementation of
paragraph 4 ",ith reference to the new Land of rh\lting~a, inc1uding the
gu1<1eUnes issucd on indicators of perGonal unsuitability for service
as 8 teacher. According to thc Goven~entt in every ca&e of ordinary
or extr~ord1nary d1smbsal. verificQtion of the personal suitability
for further employment, or that it is unr@asonable to continue the
cltlployrnellt, lal ue:lt!J1uilled by a hearing of the person concerned. ° Ihe
Government reporu that, in the Land of Thuringia, it had to verify
thc 8uitabHity of A total of ,)6,000 1.t:~u.:L~n; Clud educalors from the
forme!r GDR after unification. Following several leve1& of hearings
and pe~GonQl inlcrvicw/J, 1,406 O~· 3.91 per <;ent Weloe üismi.&l)eü uu
account of pe~sonal ~18uitability, under paragraph 4.

6. Th. Cov9rnm9nt reportc th~t persona who havc bcen dismiased
have tnc right to bring their cases before the lo.bour courts. the
German Conf>U tnL1nml1 C':1:l\ITt ;\n;.1 th", E Iropean Court:. of Hum:.n Rlaht&.
Ihe Government also reported to the United Nations ·Corrdllittee on
Ec:onomic. Social and Cultunl Rights (UN t1nr:l1mt"nt F./C.l?;'993/SR.3f., 7
Dccember 1993) that, of the teBchers "Who hali been dismiSl.ed in
Ihuringia, 1,222 had appealed and 184 had acc:epted t.heir dismis&al.
Of the appeals, 583 had been settled amicably, 87 bad beel retail'ied
and the remaining 736 cases ware still pendinR. One hundred end forty
individual cases c:oncerning teathers and public servants have been
ac:cepted for con&ide~ation by the rcderal Constitutional Court.

7. The Committee ollotes the 31 December 1.993 expiraeion date of
the right to dismiss w1der paragraph 4 of Annex I to th ~eun;tjcation
Treaty. !t also notes that the majority of dismissals of public
servants from thc former GDR, includ:i.ng teachers, had been based on
that provision. 'l'he Comntittee MuH onca again tater to Hs previous
comments on the imprecist criteria of paragraph& 4 and 5. In
~ddH.ioll, 1t observes that the ind1cators contalncd in the gu1delines
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o noteb Llll:lt 6ec.tion Ir.1 of the BavariAn
1991 pr vides tha: 81\ applicant tor public
Ijuf;:stionno.irc in App nd.i:lc 2 Rnd silO the

The CO/T1llittee requesLs the Government to

on how to apply the Trea y provisions in nuringia also place an
emphasis on the of!icial's t~rmer pc~ltlon UL o~ßanizat!onQl
affil1ation rather thcm on individual cond ct. Thus. the Comnittee
finds that use 01 eh g ide ines 8ft cril~, ~ upon ~hich to b••~
diBmissal would be in ufficient to protect against discrimination
ba ed on poLitical op1n1on. Titt: Cunlllittce ftl .t 3\L"CcC tho importQnf"P

it places on objective judici 1 review availab1e to the public
ott1cials. It hopl:ltö lllöt 5l.lch proeedural pl'otectionc ....Ul nS:llt"p. that
the di mis als which are affirmed in the public serv1c are 001y these
basea on t'lllch luü1vidU<l' fcd.lure to meot the inhr.-rflll"lt. reQuire ents
of the particular job • ...,ithin the meaning of Atlicle 1. Paraiuph 2.
ur lhe Conyc~. Thc Committ.. •• s hr Gnvernment to confirm thnt
the right to dismiss under p ra raph ~ h s in fact 1apsed. to confirm
that thc ~ideli~ ~ ar. 00 lnngp.r being uscd to determine suitability
of Leachers t to provide statistical information on th number of
officials ....ho hav~ h~p.n dismisscd in the new Länder other than
Ihuringia. and on the appeals f1 ed against dlsmissals made under
p r.sraph ~ nf Annex I to the Reunification Treaty, and to supply
copies of any court dedBions or other ru ings iasued in such lllatters.

R. l4ith respeet to the continuf!d application of paragraph 5 of
Annex I to the Reunification rreaty, the Committee hopes tnat the
Covermnent will ensure that di crimination in dismis als arid
employment criteria based on political opinion d.oes II \. occur i 1'\

vio1nLion of Atli.~le la.. paragraoh 1, of te Convention. It further
hopes that 001y such restric ions on e.mployment in lh~ pu.blie ltervioo
in th new Länder are maintained. as correspond to the inherent
requiremeo ts of the job .....1 toin the meanillg ur Al'tide 1. par",graph 2,
oe s ca~ be j stified und r the terms of ~c~4 of the
Convention. The l;olTUUittee cequetlL. thc Governmcn\. to keop it illfnrmArl
of lilOY dismlscala or refullals to hire bas d on the applicBtion of
paragraph ~. 1n pat"Lil:ulaL' &SubsecHon 2. oC 9ny i\tl cl,., in@s develope
by the new Länaer to implement the section I of the intel"pretation
giveo t th~ llLuvi ion eoncornit\S who ha bee olIr.tive for the Miniatee
of State Security. a weH as of any court decisiontö in which the
apl'lll.l11.:1on of par graph 5 has beeil cnl'l11Ang d.

9. Concerning the old ~der n the western part of thc
ounU'Y. t.hc Committ.e n tpq that sectiol'l 1.2.1.3 of the ßavarian

GovenlJ1\cnt I B AnnOWlcement of 3 December 1991 pcovides that no O:le S

fit Cor pub1!c sprvir. who has violated the principles of huma ity or
eule of law, or who has been active for the Mini ter of State security
or tht' Offic of National Security in the forner GDR The COlllllllttee
notes the sirnilarity of th & provi ion to paragraph ~ of Annex to
thA Reunificatlon Treaty. It requests the Government to indicate the
mannet in which this provision 18 applied and the interpretat1 11 ~jvcn
to the phrase "'-'ho has been active for the Minis er of State
~ curity". It 81 0 requests the Government to 1"dil;Zlt whethfiJr aT\Y
ether old Länder have adopted similar policies towards fonner GOR
public ofUcials lind, it $0. to pro ide Lht: nformation nquuted
Ilbove.

10. The Cormtittee 81
Announcement of 3 December
service must tUl out 1.11"
decl ration in Appendix 3.
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ßQyality irres~~~tiye öf race ..gd.national extrA~tian

supply COp1e6 of the queationnaire and the dec1aration aTld the list of
the most important extremist organizationa or extremist-influenQed
orga"i~ tions, and of th. most important mass or social organizations,
of the former GOR up to 1989-90, to whieh the Ännounceroent refers.

11. The Committee requests the Government to 1nd1cat8 any
programmes of vocational training or retraining, or other measures to
faciUtate elDployment, wrt1cn n ve been pr:ov1de12 to those offici.-la; whv

have been dismissed from publte service. as a result of the
appUc:.iJtion of paraaraphi 4 or :; u! \.llv Atll1~JC. to thc Rev.nificadon
Treaty, and the results of Buch programmes.

Duty cf hHhfulneu

12. ReciJl1ing ita previous comments concerning the follo....-up to
tho rceonmcnd."tionc gf th. 199' COllmiu::i.on of T1'lI}\'; ry. t:h", r.ntm1i t tee
notes that, while systematic inquiries coneerning the loyalty of
apptieatnts for puail iotl~ in thp. pHhHr. u~rvice heye been abolished in
Baden-Württemberg and the RhinelaTld-Palatinate, public offlc1als are
eHl) rpC)lIirt'!d to sien the declaration of loy&!ty. The COlllllittee
therefcre continuea to ask the Government to supply copies of any
directives issued by the Länder or fedenl Government on thi.s topie,
and to supply information on any cases in ....hich a public official hes
been dismhsed or denied employment bAsed on breach of the dllty of /,,/
faithfulnes6. ~

,/'

13. Noting the information on the provision of vocaliull111
guidance and training for foreigner., the Committee a8Rin requests the
(;overnrlent to provide information on the pulicit:lf, pnlg"'&\IY\Illes or other
measures taken or contemplated with a vie.... to eliminating
41scriminat1ull ~"u F1Ulllvl.J.Iiß eql.l.lity of opportv.nity and treatmont of
a11 persons in emploYTDent and occupation irrespective of raee, colour
VI Ilatioool extrcetion. ,[t would alao wclcome infOrll'lation on any
meuures taken to fostet' underslanding and tolerance among the variou5
ethnic sroUp8 of lhc popul~tion.

~&lity bot"'._n mon BAd women

14. 1h9. Committee notes .... ith interest the ac1option, on 13 Ju1y
1993, of the Act on lInHonnization snd Flexibilization of the
Legislation on Working Time (the ~orking Time Act). which provides Cor
the promulgation of oe.... regul~tions to replace the prohibition oft and
the restrietion on, the employment of women in various jobs and
see ton , such as in the building industry and on vehic1es. It hopes
that the neW regulations will fully apply the principle of equality of
opportunity &nd treatment, and that any special measures of protection
will be adopted after eonsultation ....ith the representative employera'
and ....orkers t group5 in accordance with Articlc 5 of the Convent1on.
the Committee 8sks the Government to provide information on the
contents ot Such regulations, and to upply cop1es once I.h~)' ~1t:

is.ued.
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1. The Committee takes note of the Government's report and its annexed Länder 
higher court decisions and legal texts. 

2. Discrimination on the ground of sex. The Committee notes with satisfaction the 
adoption, and entry into force on 1 September 1994, of the Act on the advancement 
of women and the compatibility of marriage and occupation in the federal 
administration and in the federal courts (known as the Second Equality Act). In 
particular, the Committee notes that federal administrative bodies and public 
undertakings must: issue a plan for the advancement of women every three years; 
compile annual statistics on the numbers of men and women in a number of areas for 
submission to the supreme federal authorities; draft vacancy advertisements in 
gender-neutral terms unless one or the other sex is an indispensable precondition for 
the job advertised; increase the proportion of women in under-represented areas 
subject to the precedence of suitability, capability and occupational performance; 
encourage women's further training to facilitate career advancement; where there is a 
regular staff of at least 200 persons, have women's representatives (or a "confidential 
adviser" if no such representative) to promote and supervise the application of the 
new Act, including the lodging of complaints with the directorate. The Act also 
amends certain legislation applicable to both the public and the private sectors: it 
clarifies the extent of monetary compensation in civil actions based on sex 
discrimination; and introduces protection against sexual harassment at the workplace 
including a complaints procedure and the need to include sexual harassment 
sensitization in vocational and further training courses offered to public servants. 

3. Noting that section 14 of the Act provides that the Government shall submit to 
Parliament every three years a progress report on the situation of women in these 
administrations and the courts covering the implementation of the Act, the Committee 
requests the Government to supply a copy of the first report when due in 1997. In the 
meantime, the Committee requests the Government to inform it, in its next report, of 
the impact of this legislation on the promotion of equality between the sexes in 
access to vocational training, access to employment, and terms and conditions of 
employment in the federal public sector, and of any cases reported under the sexual 
harassment provisions. 

4. The Committee also notes the decision, on 17 October 1995, of the European 



Court of Justice in the case of Kalanke v. City of Bremen, in which the Court found 
that national rules which automatically give women priority for promotion where 
candidates of different sexes are equally qualified go beyond promoting equal 
opportunities and overstep the limits of the exception in article 2(4) of Council 
Directive 76/207/EEC on the implementation of the principle of equal treatment for 
men and women as regards access to employment, vocational training and 
promotion. The Committee notes that the relevant legislation contained an automatic 
and rigid quota of 50 per cent to be applied across all occupations including all 
educational and qualification levels. The Committee also notes that, in that case, the 
man and woman concerned had equal qualifications. Please indicate how this ruling 
has affected the Government's policies in this field and any action which may be 
proposed in respect of it. 

5. Discrimination on the ground of political opinion. The Committee recalls the 
recommendations of the 1987 Commission of Inquiry that the measures relating to 
the civil service's duty of faithfulness to the free democratic basic order be re-
examined, so that only such restrictions on employment in the public service are 
maintained as correspond to the inherent requirements of particular jobs within the 
meaning of Article 1, paragraph 2, of the Convention or can be justified under Article 
4. In its most recent observation on this point, the Committee asked the Government 
to supply information on any cases in which a public official had been dismissed or an 
applicant denied employment based on breach of the duty of faithfulness; and given 
that certain Länder had abolished systematic inquiries into the loyalty of applicants for 
public service jobs but still required public officials to sign the declaration of loyalty, 
the Committee asked for copies of any directives showing the criteria used. The 
Government reports that the inquiries have now been abolished in all the old Länder 
and at the federal level, but that applicants are instructed on the principle concerning 
loyalty to the Constitution and must sign the declaration. In Bavaria, the Land 
Government's Announcement of 3 December 1991 contains guidelines on service 
loyalty requirements with the declaration as an annex and in that Land, between 1 
July 1990 and 30 June 1994, nine applicants were rejected for insufficient loyalty, five 
legal trainees who were refused the status of civil servant were nevertheless allowed 
to complete their training, and there were no dismissal cases. 

6. Moreover, it takes note of the decision of 26 September 1995 of the European 
Court of Human Rights in the case of Vogt v. Germany which held that the Land of 
Lower Saxony had breached the European Convention on Human Rights when it 
dismissed a permanent civil servant (who was mentioned in the ILO 1987 
Commission of Inquiry report on this Convention) from a teaching post in the 1980s 
because she was a Communist Party member. In that case, following the 1990 repeal 
of the Land legislation in question (Decree on the employment of extremists in the 
Lower Saxony civil service) and the issuing of regulations to deal with earlier cases of 
political discrimination, Ms. Vogt was reinstated in her post as a teacher for that 
Land's education authority. The Committee requests the Government to inform it of 
the repercussions of this decision on the employment or re-employment opportunities 
of dismissed civil servants, provided that they satisfy the recruitment and qualification 
requirements. 

7. The Committee has also been examining for a number of years the discriminatory 
nature of paragraphs 4 and 5 of Annex I of the German Reunification Treaty, Chapter 
XIX, section III, which had allegedly been used to dismiss public servants - in 



particular teachers - of the former GDR on the ground of their political opinion and 
activities. Paragraph 4 of the Treaty provides, inter alia, that ordinary termination of a 
work relationship in the public service is permissible if the worker does not meet the 
requirements, owing to inadequate specialist qualifications or personal unsuitability. 
Paragraph 5 provides that extraordinary termination of the work relationship is 
permissible based on serious reasons which exist when the worker: (1) has violated 
the principles of humanity or of the rule of law, especially the human rights 
guaranteed in the International Covenant on Civil and Political Rights or has violated 
the principles contained in the Universal Declaration of Human Rights; or (2) has 
been active for the former Ministry for State Security or the Department of National 
Security, and a continuation of the work relationship thereby appears unacceptable. 
The Committee notes with interest the Government's confirmation that paragraph 4 
ceased to have effect as of 31 December 1993 and that there have been no 
dismissals under that provision subsequently. 

8. The statistics supplied by the Government for paragraph 4 dismissals in the new 
Länder when it was in force show that: in Mecklenburg-Western Pomerania there 
were 1,090 notices of dismissal; in Saxony, there were about 4,800 notices of 
dismissal; in Brandenburg, 456 notices. It also notes from the copies of appeal court 
decisions supplied that, in some cases, dismissal under paragraph 4 was confirmed 
on the basis that a liberal constitutional state could not tolerate former Communist 
Party and state functionaries as its representatives unless they placed their dissent 
on record or relinquished their position of the time, thereby indicating that they had 
severed their links at that time with the former regime. In other cases the dismissal 
was revoked given that the facts proved the personal suitability of the public servant 
for the current post. The Committee would appreciate being kept informed of the 
number of appeals which succeed or fail in these, and in other new Länder. 

9. Regarding paragraph 5's provision of extraordinary termination of the work 
relationship for serious reasons when the worker: (1) has violated the principles of 
humanity or of the rule of law; or (2) has been active for the former Ministry for State 
Security or the Department of National Security, the Committee recalls its hope that 
use would be made of this provision only in accordance with Article 1, paragraph 2, or 
Article 4, of the Convention. The Committee notes the Government's repeated 
assertion that this provision does not contravene the Convention and that the 
Government relies on Article 1, paragraph 2, of the Convention, arguing that persons 
who had supported the former unjust system are not suitable for employment in a 
state under the rule of law and the Convention should not be used to protect them. 
The statistics provided show that: in Mecklenburg-Western Pomerania there have 
been 512 dismissals; in Saxony, 860; in Brandenburg, 439. From the appeal court 
ruling supplied it appears that the paragraph 5 dismissal was upheld given the 
inherent requirements of the post. The Committee would again appreciate being 
informed of the outcome of any pending appeals. 

10. The Committee recalls in this connection the Commission of Inquiry's 
recommendation that it is important not to attribute excessive importance to activities 
undertaken at a time when applicants were not bound by any public service 
relationship and to provide an opportunity for them to demonstrate, once they are in 
such a relationship, that they will respect the obligations attaching thereto. 

11. With regard to its request for information on any programmes for vocational 



training or retraining of officials who had been dismissed from public service as a 
result of paragraphs 4 or 5 of Annex I of the Reunification Treaty, the Committee 
notes that the Government provides a copy of the Land of Brandenburg's directives 
for the granting of "interim assistance" for training and for establishing a means of 
livelihood for such persons; whereas it states that three Länder (Mecklenburg-
Western Pomerania, Saxony and Thuringia) have announced that such measures 
have not been introduced. The Committee asks the Government to inform it of any 
developments in the approach of these Länder to this issue. 

12. Concerning the old Länder in the western part of the country where similar criteria 
to paragraph 5 of Annex I of the Reunification Treaty have been adopted in the form 
of announcements and guidelines for civil service employment, the Committee had 
requested more information on the application of the Bavarian Announcement of 3 
December 1991 and examples of other recent texts of other Länder, including the 
questionnaires which civil servants or applicants were required to sign. The 
Committee notes from the various texts provided (Baden-Wurtenburg, Bavaria, 
Hesse, Mecklenburg-West Pomerania, Rhineland-Palatinate, Saxony, Schleswig-
Holstein and Thuringia) that civil service applicants are to be informed in writing of the 
obligation of allegiance to the Constitution, and the authority responsible for 
appointments must proceed to establish the allegiance, failing which, based on the 
facts available or the applicant's refusal to sign the declaration of loyalty annexed to 
the written notice, the applicant shall be refused employment. According to some of 
the texts, for applicants from the new Länder, the examination of constitutional 
allegiance requires additional verification of: (1) whether they were involved in 
violations of the principles of humanity or the rule of law; (2) whether they carried out 
official or unofficial functions for the Ministry of State Security or the Department of 
National Security; and (3) whether they had held senior posts in the former GDR 
system in particular in the Socialist Unity Party (SED) and in mass organizations 
linked to political objectives. 

13. The Committee would appreciate receiving information on how these various 
state-level texts are being implemented in practice so that discrimination on the basis 
of political opinion is not possible both in entry to the Länder public services and in 
the terms and conditions of employment of civil servants. 

14. The Committee is addressing a request directly to the Government on other 
points. 
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goveming boards of public companies or bodies. or to posts and functions rclaled 10
influcncing public opinion and education of future generations).

2. The Com.miucc recalls that it had also made comments in previous observations
in relation to discriminatton based on political opinion arising from secHon 18 of Act
No. 148 of 1980 respecting the power of the press, which restricted nOwspa1"~r
publication or owncrship on the basis of political grounds. The Committee recalls thc
Government 's indication - in a lctter of 28 January 1992 - that this Act would hEo
repealed on the occasion of the revision of the law of thc press. Tho Cornmittee also
notes from the Goverrunent's most reccnl rcport that thc repeal of Act No. 31
mentioned above, means thaI the categories of persons whosc right to pLlblish or ow~
nowspapers was restricted due to their political beliefs no langer exisl. The Govemrnent
states that the national legislation has thus been brought into confonnity with the
Convention on this point. Tbe Committee concludes from this [hat section 18 of Act Nn
148 is consequently devoid of content and asks the Governmem to confirm that scetion
1Rha'\ no eifect. and to infonn it of any measures taken to rcmove secHon 18 from thr.
press law. The Committee also asks lhe Govcmmcnt to indicate whether Presldential
Decree No. 214 of 1978 conceITiing the principles of the protection of the horne fronl
and sodal peace is still in force.

~. Wilh rcgarrl to the employmem situation of women. the Comrniuee notes that the
Govermnent denics that the Minislry of Manpower and Training had any intention 10
encomage women to .c;tJlY M homfl. On the COl1lT'ill)'. rhe Govcmment cncoul'age!\ womcn
to enter the labour market, with due consideralion to thcir circumstances and providing
th~ necessary care they need rhrou.gh the establishment of nlln:p.rip.s lind rh(~ erilnline. Clr
child-care leave withou[ lass of jobs. The Govemment adds that it will provide. in its
next report, statis:tics: on the number of secondat)' schooIs where warnen re.ceive training
in "household" work, and on the number of wornen holding high-level posrs, as weil as
de(ai1~ on thc Fivc.yc~r Plan for Dcvelopment (1902.97). The Committee looks forward
to receiving lhis dala. It repeats its request [0 the Government for information on
measures taken in the area of vöC~tiona1 ll'airtins irrcspcctivc of $ClC:, palticularly on
vocational guidance crileria uscd to asscss womcn's skills and iflterest!\ in an effort to
avoid slereotyping of training ioto "typica1ly male" Or "typically fcmale" trad~s m
occupations.

11. The Commillee again askl: for information on the adoption ofthc rcviscd Labom
Code, an initial version of which was completed wich the technical assisl:lllCe of the
Office in 199-1.

5. Thc Committce is addressing a direct request to the Government on olher points.

Germany (ratification: 19(1)
1. The Comminee takes Dote of the Govemment"s repon and ils aIUu;.lI.C:1.1 Länder

higher court decisions and legal texts.
2. Dtscrtmtnolton on lhe ground ofsex. TIle Commlttee notes wtrh satisfat,;liull thc

adoption, and enlry into force on 1 September 1994, of the ACl Oll the advancement ()f
warnen and the compallbllhy oe marrlagc and occupalion in the fcdcral administration
and in the federal courts (known iiS the Second Equality Act). In panicular. ehe
COlumittee notes that federal administrative bodies and public undenaldngs must: i~suc
a plan for the advancement of women every three years; compile annual statistics on the
numbers of men and women in a number ot areas for submission to the supreme feuc:ral
authorities; draft vac.anc)' advertisements in gcnder·neutral terms unless oue or the other
sex is an indispensable precondition tor thc job advertiscd; increase the proportioll of
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womcn in un er- epresentc.d areas ubjec( 10 the precedence ot sunablli Y. capat 1111 cmo
nccupational perforrnan e; encourage wom n s furthcr training t faciJit:!te carccr
advaneemenl; w ere there is a regular staff of at least 200 persons, ha e women's
represcntati\c (or a "confident'al aviser" if no such r presentative) 10 promole and
supervise the application of the [lew Act, including the lodging Of complaint wttll tht.:
direClorate. Thc Act also amends certain legislation applicable to both the public and the
private scctors. il c1arifies the cxtent of monetary compensatloll in civil actiom ba ed on
$~"( dl crimination: and introduces protection against sexual harassmem at the workpla e
including a complamts pr:>cedure and th necd (0 includ~ 'ual hllrac;smenr sensili~Tion
in voca iona! and further trainin~ course offered to public se ants.

3. oting 1 at cclion 14 of the Act pro ides that the Govcm ent shal submIt TO

PlIrl;Rment evcry three ycars a progress repon on tbe sitU31io 1 of wornen in lhcse
administr tions and thc COUI1S co\'cring the implementatkm of tM Act, the Conunhlce
rc:qllC'.lllS the Govcrnmenl 10 supply a copy of the first repon whcn due in 1997. In the
meanllme, the CommÄlle requesls thc Govemrnent to inform il, in it, Dext repon, of the
imp:.lC'.t of this Icgislaüon on lhe promotion of cqualilY b twee!l the }excs in access 10
'Vocational training, a'ce~s 10 ernploymen , and terms anrl condition 01 empl ymenl In
th('. fp.ne.rlll public seeto . a.1 of any ases rcp r1ed under the sexual harassffi nt
provisions.

4. The C:ommltte.c also nole lhe cl ision. on 17 Detobe! 19~5, of the European
COUI1 of ]ustit:e in the casc of Kalanke v. eil 0/Bremen, in whieh the Courl lound that
national nJl~s whith automatically iive women prioritY for promotion where caJ,didates
of diff rellt sexe!> are equa11y quaJified go beyond promotin equal opponunilic~ and
ovewep ht limit~ nf Ihe exception in article 2(4) of Co~ncil Directivc 76/207/EEC on
thc implemcntation of the pr'nciple of equal Ueatm nl fOT IDen and wo nen as r gar

CCtl 10 emplo>,m~m. vI" .alionallra'nin2 and pr motion The Commitlee nOles thot lhe
rele ant Jegislation contai cd an automatie and rigid qual:! f 50 P r cent to be applie.(\

cr(l&C all occup3tions indl1tlinc 1111 educational and qualification levels. The Cornmit ee
al 0 nOles lhal, in that case, the man and woman conccmed had equal quahficatlons.
PI :u;o indica(e how chis nlling haI; :Iffcct~d the Government's policies in thia field and
any action which lJlay be proposed in re. peet of it.

5. Discrimi~afioll 011 ,h, 8rt1und nfpofitica( opinion, The Committee rccalls the
recommcndations of the 1987 Commission of Inquiry that the measures relating to lhc
civil service's dUI)' of faithfuln('~~.~ In the free democratic basi order be fc-examincd .. 0

lhat only such restrietions on employmcm in the public service are maintaincd a!i

correspond 10 the inherent requiremenls of pilr1;cular jobs within the mcanin of Anicle
1, paragraph 2. 0 the C07lvelltion or can bejustified under Ankte 4. In ils mOlit recent
observation on this point, the Committee ask<.'.d the. onvcmmeClI to supply information
on any cases in which a public official had bcen dismisscd or an applicanl denied
cmploymcnt b cd Oll bre3ch of 1he dut}' of faith!olness: ;md g,iven that cenain Ulnder
had abolisbed sySlematic inquiries into tbc loyalty of applicant& fOT publi service jobs
but still rcqui cd p blio offici~s 10 siSr. the decJaration f IOYilJ Y. Ihe Comrniu cd
for copie of any directivcs sh wing the crileria uscd. The Govemment repons that t e
inquiricoS havc 1)0\\1 bccn nbolisbed in all the old Lander wd :\1 thp. fet!cn! eveL t thaI
applicallls are instroc ed on the principle conceming loya.ty to the Constitution and must
sign tu declaralion, In Bllvnrio. 1he Land Govenuncnt's Announc.t.mp.nl of:; December
1991 conlains gui:Jelines on servi e loyalty rcquirements wi h the dcclaration EIS an annex
alld ill ulat Land, betwccn 1 July 1990 llnd 30 June 195,)4. nine appIl{,.AAt~ W/'.rc reje~ted
for Ißsufficicnr loyalty, five legal trainees who were refused the status of civil scrvanl

crt: IIcvellhel ~ allo cd 10 complcto thclr trainin8. and thera ere no di~mis~Jll r.a es.

- ~ ---- -----
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6. Moreover, it takes note of the decision of 26 September 1995 of the European
COUrt of Human Rights in the ease of Vogt v. GUf1UJny whidl hdl1 that thc La.llu f
tower Saxony had breached the European Convention on Human RighlS when it
dismissed a permanent clvll servam (who was mcmione<.l in thc ILO 1987 Cuuunis:siun
of lnquiry rcport on th is Convention) from a tcachin post n the 19805 becau c she was
a Communist Pany member. In thaI case, fol1owing lht.: 1990 repcal ur the LaIld
legislation in que Lion (Decree 0 the empto ment of extremists in the Lower Saxony
civil service) and thc issuing or regulations TO deal wirh earlicr l,;llSC:S ur pulitil,;al
discrimination, Ms. Vogt was rein tated in her post as a teacher for that Land's
educatlon aurhorilY. Thc Commiuee requesls the Government to inforru it ur the
repercusslons of this decision on the emptoyment or re-employment opportunities of
dismissea civU servants provided that thty salt ry lhe recrulm em and qu .fil,;ation
rcquircments.

7. The Comnllttee has also been examining for a number of years Ihe
discriminatory nature of p...ragraphs 4 and 5 of Annex J of the GermaIl Reunification
Treaty, Chaptcr XIX, sectlOß 1lJ, wlnch had allegecUy t>een uscd 10 dismIss publlc
servants - in particular teachers - of the former GDR on the ground uf (heir political
opinion and activities, Paragraph 4 or lhe Treaty providcs, inter aHa, that ordlnary
tenninatiotl of a work relationship in the public service is permissible if the worker does
not mee the requirements, owing lO inactequate Special1st qualificatloßs or personal
unsuitability. Paragraph 5 provides that extraordinary termination of the work
relationship is permissible based on 5erious reasons whlch eXlst when thc worker: (l) has
violated the principles of humanity 0 of the rule of law, espcciillly the human rights
guarantccd in the International Covenant on Civil and Politic Rigllts or has vIolated the
principles conlaiocd in the Universal Declaration of Human Rights; or (2) has been
active for lhc fonner Ministry for State Security or the Department of National Secunty,
and a continuation of the wo=-k relationship lhcrcby appears unacccplable. The
Committee nole with lnterest the Govemmen(' confirma Ion that paragraph 4 ceased
to have effect as of 31 Dccember 1993 and that there have bccn no dismissals undcr Ihat
provision subsequently.

8, The slatistics supplic:d by thc Go\ernment for paragraph 4 dismj~sals in the n w
Länder whcn it was in force show that: in MeckJenburg-Western Pomerauia there wcrc
1,090 notices of dismissal; in Saxony, there crc aboul 4,800 notices of dismissa1: in
Brandenburg, 456 notices. It aso notes from thc copics of appeal court decisions
supplied thaI, in some cases, dismissal under paragraph 4 was C l)tirmed on {he basis
that a liberal constitulional state could not lolerale former Communist Pany and state
functionaries as its reprosentatives unless they placcd their disset t on record or
relinquishcd their position of the time, thereby indicating that they had evered their
links at thaI time with the former re~ime. In other eases the dismissal was rC\loked given
thal the facts provcd thc personal suitability of the public seiVant for the currenr post.
The COmnUucc would appreciate being kept informed of the number of appeals which
sueceed or fail in these, and in other new Länder.

9. Reg;ardine para rapb 5's pro ision 01' extraordinary terminat'on of the or
relationship tor serious reasons when the worker: (1) has violated the principles of
humanity or of the role of law: or (2) ha bcen active for the former Ministl)' for Statc
Securiry or the Dcpartment of ationaJ Securily, thc COffiIllittce recalls its hope that uSC
would be made of chis provision onl in acconlance wirh Articlt. J, para;.raph 2. 0'
Arricle 4, ofthe Convenlion. The Commi,ttee notes the Govemment's r pcated as enion
thal this provision does not contravene the Convemion and (hal lhe Governmem relles
on Anicle t. paragraph 2, of Ihe Convcntion, arguing tha persons wllo had . upported
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the former unjusl system alt: HOl suitablc for cmployment in a ,Iate WIder Ihe n\lp. (lf law
and the Convcntion should not be used to prOlecl them. Thc statistics providcd show
that: in MecJcJenburg·Wt:~lenl Pomerania theTe ha ebeen 512 di$m.is$als; in Saxony.
860; in Brandenburg, 439. From the appeal court ruling supplied il appears that thc
paragraph 5 dismissal was uphcld givcn thc inherenl requircments of the PO~1. The
Committee would again apprceiate heing inforJned of the outcome of any pcnding
appeals.

10. The Committee recalls in {his conncction the Commission of Inquiry's
recommendation thaI 11 is hnpUllant not (0 attribute excessive importance to tlr.tivilies
undertaken at a time when applicants were not bound by any public service relationship
and to provide an opponunhy fot' them 10 dcmonstTllte, once (hey are in s\1r.h a
relationship, that the)' will respect thc obligations auaching thereto.

J I. With rcgard 10 Its rC'luc:st for information on My programmes for voeJuionaJ
training or retrajning of officials who had bccn dismissed from public service as a result
of paragraphs 4 or 5 of Annex J or the Reunification TrCAty, the Comm;ttee not~l: that
the Govcrnment providcs a cop>, of the Land of Brandenburg's directivcs fOT the granling
of .. interim assislance" (or training allI) Cor estabHshing 11 means of livelihood {Clr sllr.h
persons; whercas it states tbat threc Länder (Mecklenburg·Westem Pomerania. Saxony
and Thuriogia) have announced Ihal ~uch mCa5urcs havc not bcen introduced. TIle
Committec askli the Govemment to inform it of any developments in the approach of
these Länder to this issue.

12. Concerning the old Länder in the western pan of thc country whcre :.imilar
criteria to paragraph:> of Annex J of lhe: Reuuification Trcaty htlve becn ad0plcd in thc
form of announcements and guidelines for civil service emplo)'mem, lhc Commitlee had
requcsted more information Oll the applit;<itioH of the DAvaritm AnnouncemcJ'lt of 3
Decembcr 1991 and examples of other recent texts of other Länder, incJuding lhc
questionnaires which clvil servanis or appliCClllh wcrc requircd to liign. Thc Committee
notes from the various texts provided (Baden-Wurtenburg, Bavaria, Hesse, Mecklenburg
West Pomerania, Rhineland~Palatinate, Saxony. Sch1t:lliwlg-Holstcin and Thuringia) thai
civil service applicants are to be informed in writing of thc obligation of allegiance to
the Conslitution, and the authority rcsponsible for appoiutll1ems mU$t procccd 10 establish
the allegiance. failing which, based. on the facts available or the applicam's refusal to
sign the declaralion of loyalt)' annexcd to the wrluen IJoti~, the applicant shll.ll be
refused employmem. According to somc of the texts, for applicants from lhe new
Under, the exarnination of conslitutlona} allegiancc requirCli iiuditional ycrificalioll of:
(1) whether they were involved in violations of the prineiples of humanity or the ru1e of
law; (2) whether thc)' carried out ofticial or unofficiaJ tUnelions (VI thc Ministry of Stllte
Sccurity or the Department of National Security; and (3) whether they had held senior
posts in the fonner ODR system in particuJar in the Sociallst Unh)' Pil1 ty (SED) and in
mass organiUltions linkcd 10 polilical objectives.

13. The Commitlee would appreciale rcceiving infonnat!on on bow these various
state-leveJ texts are being implementcd in practice so that discrimination on the basis of
poUtical opinion is not possib1e bath i.D entI)' to tbe Lander publlc servic.:cs alld in the
terms and conditions of employment o( civil scrvants.

l4. The Committec is addrcssing arequest directly [0 tbe Qovernmenl UIi olhcr
points.

,-
",
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1. The Committee takes note of the Government's reports and of the numerous 
documents annexed to them. 

2. Discrimination on the ground of sex. Further to its previous observation requesting 
information on the implementation (in access to vocational training, access to 
employment and terms and conditions of employment in the federal administration) of 
the Second Equality Act, in particular on section 14 (three-yearly report to be tabled 
in Parliament documenting progress on the situation of women in the federal 
administration and public undertakings), the Committee notes that the first report 
under section 14, for the period 1996-98, will be transmitted as soon as it is available. 
It notes with interest from the Government's third report (1992-94) on the situation of 
women in the federal administration (presented to Parliament under the former 
legislation in November 1996) that, while the actual total number of civil servants has 
diminished, the trend to increased percentages of women in higher grades and posts 
of responsibility continues. At the same time, it notes with concern that, while the 
actual number of public officials has slightly increased, the percentage of women in 
the highest band (Höherer Dienst) has dropped from 51.4 per cent in 1990-91 to 39.1 
per cent in 1993-94, implying that men are filling the new higher level public 
employee (Angestellte) posts. The third report shows that family-friendly policies 
continue to expand with a view to enabling women's career progression, and states 
that the next report will be tabled in accordance with the Second Equality Act. The 
Committee looks forward to receiving, with the Government's next report, the 
document tabled in Parliament on the impact of the Second Equality Act and any 
other information on its application in practice. 

3. Following the European Court of Justice decision in Kalanke v. City of Bremen, the 
Committee had requested information on how the ruling affected government policies 
in the area of affirmative action for the elimination of discrimination against women. It 
notes the Government's statement that there has been no impact on its policies since 
the Second Equality Act contains no provisions on automatic quotas for women, 
which was the subject-matter of that case. Moreover, the Government confirms that 
other affirmative action measures are not affected and remain both necessary and 
possible. 

4. Discrimination on the ground of political opinion. Following up on the 



recommendations of the 1987 Commission of Inquiry report and the provisions in 
Annex I of the German Reunification Treaty, the Committee has been requesting the 
Government to ensure that, in relation both to applicants for government jobs and 
stability of employment in the public service, particularly for teachers, legislative 
requirements of questioning as to faithfulness to the free and democratic order be 
applied restrictively having regard to the nature of the job. The aim of this request 
was to ensure that restrictions on employment in the public service correspond to the 
inherent requirements of particular jobs within the meaning of Article 1, paragraph 2, 
of the Convention, or can be justified under Article 4. The Committee notes that the 
Government supplies data on the number of terminations made under the provisions 
of Annex I and appeals lodged against them in the various Länder, which appear to 
have mixed results (roughly two-thirds of the appeals upheld the terminations and 
one-third of the appeals were dismissed, with a number of agreed settlements or 
withdrawals). 

5. The Committee notes with interest from the Government's most recent report that, 
on 8 July 1997, the Constitutional Court delivered four fundamental decisions 
regarding special cases of dismissal pursuant to the provisions of the Reunification 
Treaty, upholding their constitutionality. It is in principle admissible to ask questions 
regarding the individual's previous activity in the state security apparatus, but 
situations should be examined on a case-by-case basis. Activities "in the distant past" 
(in the cases in question, activities which ended before 1970) could have no or very 
little relevance to the current employment relationship or candidature. In this 
connection, the Committee had also asked for information on the impact of the 
European Court of Human Rights decision in Vogt v. Germany on the re-employment 
opportunities of civil servants dismissed under these provisions, provided that they 
satisfy the recruitment and qualification requirements. It notes that, according to the 
Government, this case gave important guidance on the principle of proportionality 
(whether removal from service of a permanent civil servant is proportional or not 
depends on the circumstances of the individual case) and that all other cases of 
dismissed teachers are closed. Its impact can be seen in the jurisprudence of the 
Land-level Labour Court of Chemniz to the effect that "a dismissal from the public 
service can no longer be based on the holding of specific functions, for instance in 
the former German Democratic Republic. Account must also be taken rather of the 
service record of the dismissed person as well as any possible orientation following 
the collapse of the Socialist Unity Party, towards the free political order". 

6. The Committee welcomes these jurisprudential developments, which reflect the 
recommendation of the Commission of Inquiry and its own previous comments, to the 
effect that it is important not to attribute excessive importance to activities undertaken 
at a time when applicants for civil service jobs were not bound by any public service 
relationship and to provide an opportunity for them to demonstrate, once they are in 
such a relationship, that they will respect the obligations attached thereto. The 
Committee would appreciate receiving information from the Government in future 
reports on any new court challenges to refusal to hire or to termination of employment 
in the public service on the basis of past political activities. 

7. Observing that criteria similar to that for "extraordinary termination" of the work 
relationship set out in Annex I to the Reunification Treaty had been adopted in 
various Länder in the form of announcements and guidelines for civil service 
employment, the Committee had also requested the Government to supply 



information on how the specific Land-level texts are being implemented in practice. It 
notes the Government's indications that each case is examined on an individual 
basis, and that the Länder themselves supply general information on the procedure 
for interviews. The Committee asks the Government to inform it, in future reports, of 
any changes to the Länder announcements and guidelines that might affect the 
application of the prohibition on discrimination in employment on the basis of political 
opinion contained in the Convention. 

8. The Committee is addressing a request directly to the Government on other 
matters. 

 



Extract from the Observation made by the Committee of Experts on the Application
ofConventions and Recommendations in 1999 concerning the observance by Germany
of the Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

3. Oiscrimination on the ground of political 0plnlon. Further to its comments on the
conclusions of the Commission of Inquiry, the Committee notes the Government's
statement that, with regard to applicants for positions in the public service, loyalty to the
Constitution must be checked in each individual case, and that activities for the Ministry
of State Security or the Office for National Security of the former German Oemocratic
Republic (GOR) can be grounds for considerable doubts about a candidate's loyalty to
the Constitution or other suitability. The Government further indicates that checking
must always be carried out on a case-by-case basis. The Committee notes the recent
decisions from the Länder courts, which held that civil servants could not be dismissed
merely because of past activities for the Ministry of State Security for the former GOR.
The courts held that, for a dismissal to be upheld, the individual's past involvement with
the Ministry of State Security must have been of a serious nature. The Committee also
notes from the decisions that the courts may be disinclined to uphold the dismissal
where the individual worked merely as an informal agent, or where there was a long
time interval between the past activities and the termination. The Committee notes that
these decisions continue to be in accordance with the proportionality rationale proposed
by the ILO Commission of Inquiry on the application of this Convention and this
Commi~tee on the application of Annex I of the Reunification Treaty. The Committee
would be grateful if the Government would continue to provide information on any new
court decisions involving terminations or failure to hire a candidate "for the public service
on the basis of his or her past political activities.

4. The Committee notes the Government's statement that the decision issued by the
State Government of Mecklenburg-Vorpommern on 23 February 1999, concerning
screening of candidates for civil service positions, could affect the implementation of the
Convention's prohibition of discrimination on the ground of political opinion. The
Committee notes that the scope of the posts to which the decision applies is quite broad.
The decision provides that the possibility that an applicant may have worked officially or
unofficially for the Ministry of State Security or the Office for National Security of the
former GOR will be considered during the recruitment process, although due
consideration must be given to the wider circumstances of a given case. The decision
limits the inquiry to activities for the named institutions, which began on or after 31
Oecember 1980, or which began before 31 Oecember 1980, but continued after that
date. The Committee notes from the decision that vetting of first-time candidates
through the federal commissioner responsible for such matters, entailing an inquiry into
past activities, will be carried out where there is concrete evidence of collaboration with
the former GOR institutions mentioned, in the case of appointments to higher grades in
the civil service, or appointments to sensitive areas, where the position in question
imposes particular requirements of trust, or if the position in question is an especially
important one. In the latter case, the inquiry need not be time restricted. The
Committee asks the Government to provide information on the number of applicants
refused employment on the basis of these screening gUidelines, and the right of appeal
available to the persons affected.
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1. The Committee notes the Government's detailed report and annexed 
documentation, including data from the Federal Statistics Office and relevant 
jurisprudence. 

2. Discrimination on the ground of sex. The Committee notes that women represent 
63 per cent of the total workforce in establishments to which the Federal Public 
Service Act applies, other than the federal public service. It notes with interest the 
slow but consistent increase in the percentages of women occupying posts at the 
highest grades as civil servants and public employees directly employed in the 
federal public service, with 18 per cent of higher posts being occupied by women in 
1996 (up from 16 per cent in 1993), although women are still under-represented in 
higher posts overall. It notes, for example, that despite the high proportion of women 
in establishments to which the Federal Public Service Act applies, other than the 
federal public service, only 24.5 per cent of posts in the highest grades, including 
senior management positions, were occupied by women in 1996. The Committee 
notes the Government's statement that the Second Equality Act, which entered into 
force on 1 September 1994, is making an appreciable contribution to increasing 
women's participation in senior public administration posts and in facilitating workers' 
conciliation of professional and family life. The Committee notes that section 2 of the 
Advancement of Women Act, enacted under the Second Equality Act, provides that, 
as long as women are employed in individual areas in smaller numbers than men, 
government departments are required to increase the proportion of women in 
supervisory and managerial positions as civil servants, judges, employees and 
workers, and in the promotion or transfer of women to higher level positions. Section 
8 of the Second Equality Act also requires departments to promote further job training 
for women, and provides for special accommodations to be made to facilitate the 
participation of workers with family responsibilities in additional training. The 
Government indicates, however, that the Act for the Advancement of Women and the 
Reconciliation of Family and Work in the Federal Administration and in the Federal 
Courts, which came into effect under the Second Equality Act, needs to be applied 
more consistently. The Committee requests the Government to provide information 
on the impact of these legislative measures on the employment of women in higher-
level positions in the federal public sector, as well as information on the measures 
taken and results achieved in this area at the Länder level. 



3. Discrimination on the ground of political opinion. Further to its comments on the 
conclusions of the Commission of Inquiry, the Committee notes the Government's 
statement that, with regard to applicants for positions in the public service, loyalty to 
the Constitution must be checked in each individual case, and that activities for the 
Ministry of State Security or the Office for National Security of the former German 
Democratic Republic (GDR) can be grounds for considerable doubts about a 
candidate's loyalty to the Constitution or other suitability. The Government further 
indicates that checking must always be carried out on a case-by-case basis. The 
Committee notes the recent decisions from the Länder courts, which held that civil 
servants could not be dismissed merely because of past activities for the Ministry of 
State Security for the former GDR. The courts held that, for a dismissal to be upheld, 
the individual's past involvement with the Ministry of State Security must have been 
of a serious nature. The Committee also notes from the decisions that the courts may 
be disinclined to uphold the dismissal where the individual worked merely as an 
informal agent, or where there was a long time interval between the past activities 
and the termination. The Committee notes that these decisions continue to be in 
accordance with the proportionality rationale proposed by the ILO Commission of 
Inquiry on the application of this Convention and this Committee on the application of 
Annex I of the Reunification Treaty. The Committee would be grateful if the 
Government would continue to provide information on any new court decisions 
involving terminations or failure to hire a candidate for the public service on the basis 
of his or her past political activities. 

4. The Committee notes the Government's statement that the decision issued by the 
State Government of Mecklenburg-Vorpommern on 23 February 1999, concerning 
screening of candidates for civil service positions, could affect the implementation of 
the Convention's prohibition of discrimination on the ground of political opinion. The 
Committee notes that the scope of the posts to which the decision applies is quite 
broad. The decision provides that the possibility that an applicant may have worked 
officially or unofficially for the Ministry of State Security or the Office for National 
Security of the former GDR will be considered during the recruitment process, 
although due consideration must be given to the wider circumstances of a given 
case. The decision limits the inquiry to activities for the named institutions, which 
began on or after 31 December 1980, or which began before 31 December 1980, but 
continued after that date. The Committee notes from the decision that vetting of first-
time candidates through the federal commissioner responsible for such matters, 
entailing an inquiry into past activities, will be carried out where there is concrete 
evidence of collaboration with the former GDR institutions mentioned, in the case of 
appointments to higher grades in the civil service, or appointments to sensitive areas, 
where the position in question imposes particular requirements of trust, or if the 
position in question is an especially important one. In the latter case, the inquiry need 
not be time restricted. The Committee asks the Government to provide information on 
the number of applicants refused employment on the basis of these screening 
guidelines, and the right of appeal available to the persons affected. 

5. Enforcement of equal opportunity provisions. With respect to its previous 
comments, the Committee notes with interest the Act Amending the Civil Law Code 
and the Act on the Labour Court, which entered into force on 3 July 1998. The report 
reflects the fact that the Parliament took into account the verdict of the European 
Court of Justice of 22 April 1997 (Az. C-180-95) and modified the national legislation 
(in respect of section 611(a) of the Civil Code) to bring the provisions on 



compensation for damages into conformity with the European law. Noting the 
Committee's earlier concern over the limitations previously placed on damages, it 
asks the Government to provide information on the application in practice of the new 
legislation and its impact on eliminating discrimination in employment and promoting 
equality in employment and opportunity. 

The Committee is addressing a request directly to the Government on other points. 
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hr g hrter Herr Dr. Dammann,

6 rue de la Porcelaine,
CH-1260 yon

den 23. Februar 2004.

Ich komme auf mein n Briefvom 11. Februar zurück.

1999 was das letzte Jahr, in dem der Sachver tändigenausschuss der lAO in seinem
öffentlichen Bericht Bemerkungen über die Thnen interessierenden Fragen gemacht hat.
Ich lege den Text die er Bemerkungen bei. Seitdem hat der Ausschus nur in direkten
Anfragen die Regierung um weitere Au kunft über Praxis und Recht prechung in der
im §4 erwähnten Problematik gebeten.

Mit freundlichen Grüs en


